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the sixth section of the act of 1808 than to
dirvect the method of the plaintiif's procceding,
jeaving the party sued to make his qet’ence in
quch manner as the existing law might sane-
tion. It I8 believed to be well setiled that
ihe remedies i relation to suitors must be ad-
ministered by the court conformably to the
1aw prevailing at the iime of irial, unless
gome special enactment cstallishes, in respect
to a particular proseculion or class of cases, a
different vale. U. 8. v. Woolgey [Case No.
16,7621, in this court, and eases cited. This
ombraces stafutes of limitation, or maiter
of defeuce [Sturges v, Crowninghield] 4
Wheat. [17 T 8. 122,—as well as the prae-
tice on the part of the plaintiff,—4 Wend.
208, 210; T Paige 354. TJudgment must be
randered for the claimant, with leave fo the
(defendant to plead on the usual terms.

Case No. 16,764.
UNITED STATES v. WORKMAN et al
District Court, D. Louisiana. March 6, 1807.

CONTINUANCE FOR ABSENT WITNESS—ANIMUS OF
PRrOSECUTION — KVIDBEXCE — DECLARATIONS OF
Co-CoXSPIRATOR — DISCUARGE UF JUunry — Er-
FECT. .

[1. It is proper {o allow a continuance to
obtwin the testimony of a naterial witness, who
i n resident of the territory, and who, though
in a foreign jurisdiction, has declared that he
will return in 15 days.]

[2. On a prosecution for sctting on foot an in-
vasion of Spanish territory, in viclation of the
act of 1794, it appearing that defendant had ae-
knowledged that a certain person was assoecinted
with him in a plan for soch invasiou, state-
ments by such person were admissible io show
the extent of the plan, and whether it was
legal.]

[3. On such a prosccution it was proper to in-
troduce cvidence that, a short lime before de-
fendaut's arrest, he had been instrumental in
instituting habeas corpus procecdings to release
opne imprisoned by the United States mililnry au-
thorities, with the object of showing that the
prosecution arose from the animosity of snch
authorities, engendered by this conduct on his
part.]

[4. The court iz at lbertr. in all cases not
capital, to discharge the jury when it is uppar-
ont that they cannot agree, and it may then or-
ller another jury to be smnmoned.]

Trials of Hon. James Workman and Col.
Lewis Kerr on a charge of joini misdemean-
or in planning and setting on foot within the
TUnited Btaties an expedition tor the counrquest
and emancipation of Mexico, a colony and
Possession of the kingdom of Spain, in viola-
tion of Act Cong. Junme 5, 1784, § 5 [1 Stat,
384], prohibiting the setting on foot of a mili-
tary expedition or enterprise within the terri-
tory or jurisdiction of the TUnited States to
be camied on against the territory or domin-
ions of any foreign prince or state with whom
the United States are at peace. The defend-
ants having pleaded not guilty to the indiet-
ment, the attorney for the district moved on
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account of the absence of a material witness,
M. Brognier De Clouet, who had becn sum-
moned, but who had declared that he was i
Spanish officer, and could not attend, owing
to his absence at Baton Rouge on public serv-
ice, The proscculion made aflidavit as to
the materiality of the testimony of ihe ab-
gsent witness, and that it heped before the
next term to procure his attendance. It ap-
peared that he was a militia officer under the
Spanish governmeni, but was a resident of
the district, and that he bad declared thut he
would return from Baton Rouge in fftcen
days. After considerable discussion hy the
opposing counsel as to the propriely of a post-
ponement in such a case, the defense citing
the Case of D'Ton, 3 DBurrows, 1513, the
court stated that the affidavit being in the
usual form, and the residence of the witness
and Lig declaration that be would return in
fifteen days being circumstances that did not
oceur in the Case of D’Eon, the trial shoukl
he postponed for fittcen days.

The prosccution having admitted that the
evidence of M. De Clouet did not affect Mr.
Kerr, his coungel moved that the trial of thoe
latter should e brought on. This was op-
posed by the attorney general, who urged
that the offenges chavged were joint, and that
hence the defendants eould net sever in their
defense, but the court ordered the rial of Mr.
Kerr to procced. A jury having beea sworn,
and the district aitorney having opened for
the prosecution, Tdcut. Francls W. Small was
introduced as 4 witness for the United States.
He tesiified tfo conversations with Mr. Kerr
in which the lalter suggested the scizure of
certain Spanish possessions, beglnning with
Baton Rouge. Ile testified further that he
was led by the statements of Mr. Kerr to
think that such a ptan would be sunctioned
by the United States government, and that
there yas no suggestion of undertaking it
without such sanction. A further question
asked of him, as to whether Mr. Workman
told him anyihing respecting an attempt to
invade the Spanish dominiens, was objected
to by the defense, unless the statementls by
AMr. Workman were in the hearing of the de-
fendant Ar. Xerr, After cxtended argnment
by counsel, the court ruled that the guestion
was proper to show the extent of the plan,
but no further; it having been proved thnt
Mr. Kerr acknowledged that Mr., Workman
was associated with him in a plan for the in-
vasion of the Spanish tervitories, and the evi-
dence being proper to show whether this plan
was legal or not. 'The witness then testified
to some conversation with Fudge Workman
in regard to the enterprise, and stated that
the latter had suggested that the banks might
be seized to procure money for the expedi-
tiom, but that this suggestion was made in o
humorous manner, and that he did not think
that it was meani to be faken seliously.
Lient. W, M. Murray also testified to counver-
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regard {o an expedition into the Spanish do-
Hlinions, stating that there was litile secrecy
about it, and that there was no suggestion
that the plau ywas unlawful untl the designs
ot Col. Burr Legan to he made the subject of
conversation, . Mr, Brown wus then  intre-
duced us a whaess, uud asked to relate swwhat
he knew ag to the plans of the Mexican So-
ciety, and he testified to conversalions with
Judge Workman as to the proposed expedi-
Hon to Mexico and the proper methods of
getting the sanction of the United States 207~
croment.  The defense then Froposed to in-
troduce a witness to prove that a short time
betore dMr. Ker's arrost he had, as a mnagis-
{rate, takeu proof of {le imprisonment of My,
(gden under the orders of General Wilkin-
son, and that as an atforney Le had sued out
L writ of habeas corpus on whicl Mr., Ogden
was liberated by ithe other defendant Judge
Workman, connccling this proot with other
testfimony by which it would appear that ce-
fendants ywere confined by the military au-
thorities at the quarters of the general in
command, and that they were froed only by
the interposition of ihe judge presiding at
this trial, and that the affidavits on which

the prosecution was founcled were taken at

headquarters, and that the prisoners were

senk from sueh quarters nnder the conduet of

an officer, the ohject bheing to show that the

prosecution arose from the animosity of ihe
military authorities st the interference of de-
fendants in their Summary proceedings. Aft-
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the jury at great length. The argumenty
took a wide range, embracing much macttar
concerning the condition of public affairg in
the territory, the conduct of Gen, Wilkinson,
and the relations of the Uniled States o Spaiy
at ihe time of the commission of the allegag
tnlawiul acts, Mr. Livingslon and Mr,
Jones, being both unable, on account of ill-
nhess, to attend, Mr. Kerr addressed the Jury
in his own belslf; and hig co-defendant, Ay,
Workman, #lz0, by permission of the court,
made an extended argument for the (Iefensc.]

ITATLL, District Judge, then charged the
jury., ITe =aid le would state the law to
the jury, and it wonld he their provinee tq
apply the evidence. The aet on which the
indietment was founded tyas one which hag
been provided by the wisdom of a Washing-
ton and a Jefferson at the time when M,
Genet was issuing comunissions to privateers,
raising armies and appointing officers to com-
mence an attack against g friendly nation,
By this act it was declared highly criminal
for any person or any body of individualg to
prepare or set on foot a wilitary expedition
agszist any power at beace with the United
States. The means for an expedition might
be prepared by enlisting nien, or by inducing
otlhiers to enlist them,  Im Support of the
vrosecntion, it was urged that men had been
enlisted by the defendant. Mr. Small stated
that he took an oath of secrecy, and an opth
Lo forward the plan ; and at the defeudaut's

er extended discussion by counsel, the court
decided thut the witness should he examined,
ind Mr. Lawrence Clark then testified to the
institution of a habens corpus proceeding hy
hiin for the relemse of M Ogden and the
part taken by AMr. I{err and Judge Workman
in such releaze. e presiding judge then
sald that it was perhaps proper that he should
inforwn the jury that Mr. Kerr and Judge
Workman had hoth been arrested by the miii-
tary foree, and that they had been tiberated
in conseguence of a lhabeas corpus which he
himself Lad issned, that after tliey hind been
surrendered to the civil authorilieg by the
general Mr. Small and Mr. Murray made in
his presence the affidavits on which the prose-
cution was based, and that he delivered those
affidavits to the attoruey for the distriet, who
hud then commenced the brosecution. "The
Judge added that he had also Turnished to the
district altorney the exculpatory affidavity
made before him by the defendants, The de-
fense then introduced a number of withesses
to testify to the abjects of the Mexican asgsg-
ciation, so called, from which it anpeared that
it was merely an agreement between a num-
ber of men as to measares to be taken for
the defense of the district, and to aid the
United States in case war should arise with
SEpain, and fo endeavor by all lawful means
to accomplish the emancipation of Mexico,:
[The evidence for the defendant having been
closed, the counsel for the parties addressed

desire it appeared he had engaged othar per-
sous.  This scemed very like beginning or
selfing on foot an expedition. As to the tes-
timony relative to providing means from the
bauks, he thought, and it wus admitted on
all hauds, that no stress whateyver ounght to
be laid on fi. The witnesses did not #ppear
to believe ihat what was said on thigs sub-
ject was serious. Vith respect to the Mex-
iean association which the jury had heard so
much applauded, Le did not think ils mem-
bers ought to hoast of if, He disapproved
of all sucl societies. The government of omr
country was sufficicntly strong, vigilant, and
careful of the national security and lhonor.
It was the duty of a good citizen to keep
pace with, and not attempt to outstrip the
governnent in its operations.

The jury then retired; after having heen
together three days, they were sent for, called
over and asked if they had agreed on a ver-
dict to which they answered in the negative.
They added that there did not appear any
Probability or in the opinion of some of them,
any possibility of their ever agreeing,

THE COURT desived the traverser to say
whether e tould consent to discharge the
Jury. The traverser obszerved that he knew
of no claim which the prosecution had on him
for favors, aud did not feel himself under
any obligation to the prosecutors to give them
any facilities in their Proceedings. Those
who eommenced the prosecution had done so
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t his consent, and must proceed with-
out it He. declined giving any consent for
the dischorge of the jury. The court dis-
charged ihe jury.

witho®

At a cubscquent session of the conri the
{raverser moved that his recognizance e dis-
charged, 08 tie could not he again put on his
frial for the samc offence. The attorney for
the United States opposed the motion. Ile
cited several cases {o show that hosvever the
1aw might be in this respeet in capital coses
or where life or limb ig jeopardized, all other
eases, according to the iatest doctrines on the
subject, are {o he governed by their own cir-
cumstanees; and where it is necessary to
justice, either o the siate or to the accusedd
ihat a new jury shonld he empanunelled, the

conrt could mot refuse one. The traverser

replied that 1he only distinction between cal-

ital cascs and those of othier high offences,
is that in the 1atter a new jury might B eln-
pannelled when & former one had been dis-
charged DLy the cousent of the traverser ol
with a view to favor him; buf that in capital
ennes even the prisoner’s consent conid pot
authorize the discharge of the jury. Ile cited
goveral cases in whirh a second jory had
been empanneiled, but in all of which the
veason wasg given that the former one bad
beecn discharged at the yequest or as an in-
tulgence to the detendant; to let him in to
plead to the jurisdiction or the Llilke.

THE COURT was of opinion that the gen-
oral doctrine prohibiting ihe digcharge of a
javy in all cases was erroneous and obsolete.
The doctrine is now eonfined to capital cases,
and nol without exceptions even there. In
a1l other cases it is clear that the ecourt may,
when it is necessary to justice, discharge 4

jury. 1t wag necessaly to justice in this |

case; it is plain the first jmy never codd
have agreed; tbey have been discharged; and
it is mow necessary that apother be sulbd-
moned. A venire de ngvo was ordered re-
turnable on the secend of March.

The second lrial of Mr. Keir begau Mon-
day, Mar, 2. The jury heing ssworn, Lieut.
4mall and Lieut. Mwmray testified substan-
fially ifhe same 8s on the first trial, Mons.
Brognier De Clouet was next called. e said
that Judge Workman nhad often spoken to
him concerning the prapriety of rendering
slexico an independent stafe. M Workman
geemed fo consider a war with Spain as in-
evitable. 1n that case he said the govern-
ment of the United States would authorize
an expedition to Alexico, and the army would
ad in it Some time subsequent to the late

disturbances here, Mr, Workman told the

witnesz that General TWilkinson had swaorn
his (Workmaws) ruin; but that e had many
friends, and he knew how to support him-
self and his friends too. Mr, Workman told
the witness that if an expedition 1o Aexico
should take place, the witness might probably
have a command in it '

(Case No. 16,765) T. 8.v. WORMS

For the defendant the evidence was, in

generul, gimilar to that given on the previcus
{rial.

“evernl gentlemen of the jury having ex-

pressed to the court 1lieir wish to be per-
mitted fo retire immediately, in order to con-
gult on their veedict, and declaring that as
they had ueard the former disciussion their

cpinions could not he altered hy fhe debates
from the har, the counsel on bhoth sides
aerecl to submit Lhe causc to the jury with-
out argmnent. The jury tLhen retired and im-
mediately brought in fheir verdict, “Not

guilly.”

Friday, Mar. G.
Tyinl of Mr, Weorkwan, The jury heing

ealled and sworm, Alr. Brown, opened the
cause, and esplained the nature of the charge
aguinst the traverser. In support of the Dros-
ecution, Lieuts. Small and AMurray and Mr.
Brognier De Clouet were examined, and gave
the same testimony as in the preceding trial.
ons., Garricke, commandant of the Terre
anx Brouls sefticment, was the pext witness
produced Ty the prosecutor. He deposed that

gome time in April last, he dined in company
with My, Wozkman and D Watking at Mr.
Cturley’s, and that in the evening when they
had returned, dMr. TWorkman asked the wit-
negs how he would like to have & milltary
command, and spoke af an approaching Spau-
ish war and an cxpedition to Mexico, and
also asked it 1he wilness could not get a num-
per of the youug men at Terre aux Boeufs
to volenteer in such an expedition. The wit-
ness algo stated that Mr. Workman desired
him not to mention this conversation, which
he promised not to do.

The case on Lhe part of the prosecution
being closed, the tyaverser left it to the jory.
without offering any testimony or arguiment
in his detence. The jury then retired, and
immediately hrought in their verdiet, *“Not
guilty.” .

Case No. 16,765.
UNTTED STATES v. WORMS et al.
t4 Blatchf. 332.] 1
Circuit Court, 8 D. New York. May 27, 1859

CRIMINAL Liaw—Coarmey EXT—PRELIMINARY IOx-
AMINATION.

1. A commitment of a prisoncr by a commis-
gioaer. on o preliminary warrant, for examina-
tion, should be for a short fixed peried of time,
and not for an indefinife thue. )

[Explained in Re Mason, 33 Fed. 514.]

2. The time should not exceed 24 hours, except
for special canse shown, nnless requested by the
prisonoer.

3. The government should be held to diligence
in producing their tostimony, or the prisoner
ghouid be discharged.

[Explained in Re Mason, 43 Fed. 514.]

- —

1 [Reported by Hon. Samuel Blatchtord, Dis-
Lriet Judge. and lere repljiuted by permission.}




